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ORDER PREPARED BY THE COURT
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SUB REGAN

o BEPLTYCLER OFsutERion couny
SUPERIOR COURT OF NEW JERSEY

WILLIAM ROBERTSON, ANNE R. : MERCER COUNTY
MEIER, JOHN L. ROBERTSON, : CHANCERY DIVISION-GENERAL EQUITY
KATHERINE ERNST and ROBERT : DOCKET NO. C-99-02
HALLIGAN, e '
Plaintiffs, : : , CIVIL ACTION
VS, .

PRINCETON UNIVERSITY, SHIRLEY M.:
TILGHMAN, JOHN J.F.SHERRERD, :
PETER WENDELL, STEPHEN OXMAN : ORDER
and THE ROBERTSON FOUNDATION,
Defendants.

’i"his matter having been presented to the Court upon a motion for partial summary judgment
régarding Defendants’ admitted évercha.rges and offset defense filed by Plaintiffs; and opposition
having been filed by Defeﬁdants; and the Court having reviewed the submissions by both parties; and
oral argument having been heard oﬁ November 28, 2006 and November ‘29,,A 2006; and fof the

reasons set forth in the Statement of Reasons; and for good cause having been shown:

ITISON THIS 95+h DAYOFOCTOBER 2007,
ORDERED thé.t Plaintiffs’ motion for pa.rﬁal summary judgment fegarding Defendants’
admitted overcharges and offset defense is GRANTED in part and DENIED in part as follows:
1.A Plaintiffs’ moti_on regarding Defendants’ admitted overcharges is GRANTED
with respect to $62,000 for Income Transfers. |
2. Plaintiffs’ motion regarding Defendants’ admitted overcharges is DENIED with

respect to a) $757,426 sought for Non-Labor Undergraduate Program Costs; b)



$1,031,424 for Faculty Salaries and Benefits; and ¢) $1 6,0 14, 197 for Equipment
Depreciation.

Plaintiffs’ motion to bar Defendants’ “equitable offset defense” ;s a “dollar—to;
dollar” offset is. GRANTED with respect to a) Base-Year Graduate Program.
Costs; b) Interest on Foundation Donations; apd ¢) Overhead.

Plaintiffs’. motion to baf Defendants’ “equitable offset defense” as a.“dollar- ‘
for dollar” offset is DENIED with respect to Bendheim Hall. |

The Couﬁ, however, declines to bar the facts.and circﬁmstances peﬂaimng to
Defendants’ “equitable offset defense” for purposes of considering the |

overall equities in the present. litigation.

Neil H. Shuster, P.J.Ch.




WILLIAM ROBERTSON, ANNE R.
MEIER, KATHERINE ERNST, and
ROBERT HALLIGAN

 Plaintiffs,

V.

PRINCETON UNIVERSITY, SHIRLEY
M. TILGHMAN, JOHN J.F.
SHERRERD, PETER WENDELL, and
STEPHEN OXMAN

Defendants,
and -

THE ROBERTSON FOUNDATION

Nominal Defendant.

SUPERIOR COURT OF
NEW JERSEY
CHANCERY DIVISION
GENERAL EQUITY PART
MERCER COUNTY

* DOCKET NO. C-99-02

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT REGARDING DEFENDANTS’
ADMITTED OVERCHARGES AND OFFSET DEFENSE

This matter arises from a verified complaint filed on July 17, 2002 by Plaintiffs, William

Robertson (‘-‘Mr. Robertson™), Robert Halli"gan (“Mr. Halligan”), Anne R. Meier and Katherine

Ernst (collectively “_Plainﬁffs”), against Defendants, Shirley M. Tilghman, John J.F. Sherrerd,'

Peter Wendell and Stephen Oxman (collectively the "‘University—designated Trustees™),

Princeton University (the “University”) (collectively “Defendants”), and the Robertson

Foundation (the “Foundation”).

By way of Plaintiffs’ present_' motion for partial summary judgment, the Court is

confronted with two main issues: (1) whether the Foundation is entitled to recover from the



University four catégories of alleged “admitted overcharges” in the amount of $17,865,5481; 'aﬁd
(2) whether the University is entitled to maintain its equitable offset defense, which consists of
four categories of expenditures undertaken by the University. Specifically, Plaintiffs submit thaf
granting partial summary judgment on these alleged “overcharges” is approj)riate because
Defendants have admitted, through the report of their expert,. Bradley Massam (“Mr. Massam”),
the followiﬁg overcharges: $757,426 in Non-Labor Undergraduate Program Expenses;
$1,031,424 in Faculfy Salaries and Benefits; $62,500 in Income Transfers; and $16,014,197 in
Equipfnent Depreciation.” Mr. Massam prepared his ‘report‘for the purpose of rebutting the |
_ report of Plaintiffs’ expert, Michéel McGuire (“Mr. McGuire”), which identified a broad raﬁge
of alleged overcharges exceeding $207 million. |
Mr. McGuire, thr'oﬁgh his report, surnmarizéd the calculated overcharges in a chart tiﬂed
“Summary of Cost Impact”, which ideptiﬁed eight catégories of “Non-Assignable Costs”, along
with the amouﬁt of each, and thé period during which those improper charges were imposed
updn the Foundation. Defendants offered two experts, Mr. Massain and Stephen Nemphos (Mr.
“Nerﬁphps”), to rebut Mr. MéGuire’s conclusions. Mr. Mas'se_lm’s report, which is the primary
focus of the present motion, includes a chart titled “Coﬁqparisoh of Cost Impact Summéries”, in |

—~—whiclrhe lists six of the eight categories of non-assignable costs appearifig ifi Mif. MEGuife’ s ¢ost™ =~

' Originally, Plaintiffs sought partial summary judgment on five categories of alleged “admitted overcharges”.
However, by letter dated March 12, 2007, Defendants’ counsel notified the Court that it was returning the $782,375
sought by Plaintiffs for the Graduate Funding Agreement. Therefore, the Court has removed its analysis of
Graduate Funding Agreement from its Statement of Reasons. Defendants maintain that they did not refund the
-monies for the GFA because it was ultra vires, but rather because of the way in which the Graduate Funding
Agreement was originally disclosed. The fact that the Court’s need to address the Graduate Funding Agreement, in
the context of the present motion, has been obviated by Defendants’ most recent action, should not be construed to
mean that the Court will disregard the circumstances surrounding the Graduate Funding Agreement—or. Defendants’
shifting position on it—outside of the present motion for partial summary judgment. This includes Plaintiffs’ intent
to seek the higher of the Foundation’s lost investment returns on such overcharges or the University’s obtained
investment gains on the proceeds of such charges. , .
? Plaintiffs also rely on Defendants’ response to Interrogatory No. 22 (Third Set), which requested that Defendants
“[i]dentify any charges imposed on the Foundation by the University in the Settlement since 1990 which have been
determined to be improper.” (Cert. of Mr, Kistler, Exh. “31%,) : -
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impact chart.’ Whil.e Mr. McGuire’s report identified overchargeé to the Foundation in these six
categories in excess of $158 million, Mr. Massam identified several errors in Mr. McGuire’s
report peftaining to these overcharges.* Despite Mr. Massam’s attempt to correct these errors, he
still identified certain “overcharges”, albeit to a lesser degree. Plaintiffs now seek partial
- summary judgment on the alleged “admitted overcharges” contained in Mr. Massarﬁ’s report. |
Briefly, Defendants contend that the present motion should -be denied in its entirety
because it contains three fundamental flaws: (1) Plaintiffs have failed‘to link any of the purported
overcharges to a cause of actionvactually pled in the amehded complaint; (2) Defendants have not
admitted pui‘ported overcharges; and (3) there are severai disputed facts, as to both existence and
the amount of the purported overcharges. |
| Additionally, while not raised as an affirmative defénsé, Defendants claim as an equitable
considerétion four categories of offsets: (1) tuition credits ﬁo the Foundation; (2) the construction
cost of Bendheim Hall; (3) addi’_[io‘nal‘overhead charges; and (4) interest on Foundation donations
to the University. | Plaintiffs maintain that partial summary judgment is app;bpriate on -
Defendants® equitable offset defense because the University unilaterally determined all charges

and c;redits_ to the F oﬁndation, and therefore, waived its right to claim an offset. By contrast,

- Defendants contend that there are several disputed issues of fact COHCEring undercharges to the
Foundation. In setting forth the equitable defense of offset, Defendants maintain that they do not .

-seek monetary recoupment; rather, Defendants seek to highlight this pattern of undercharges to

provide a more accurate depiction of the Foundation’s spending history to éuppozt their

overarching argument that the University has not engaged in overreaching and self-dealing.

4 Mr. McGuire prepared an amended report correcting some of these calculation and transcription errors. Other-than
the corrections, the two reports are substantially the same. Similarly, Mr. Massam prepared certain amendments to
his report based on errors discovered after its submission.

J % The two categories not addressed by Mr. Massam relate to overhead and are the focus of Mr. Nemphos® report.
|
|
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Historically, Foundation funds have been generally limited to supporting the expanded

Overcharges

a. Non-Labor Undergraduate Program

graduate program at the Wilson School. “ Consequently, the University has historically Eeen
generally responsible for expenses associated with the Wﬂson School’s undergraduate and base-
year graduate programs. However, -as was recogniied in the early years of the F.oundation,
calculating these actual cosfs is difficult, if nbt irﬁpossible. Therefore, as William Bowen

explained in a January 1965 memorandum proposing the Bowen Formula:

When the [Robertson] Foundation gift was first announced,
all agreed that the [Robertson] Foundation funds were to
cover the “full costs” of the attendant expansion in the
School’s graduate program. Unfortunately it is
considerably easier to state this basic principle than it is to
determine just what constitutes the “full costs” of the
“new” or “expanded” part of the School’s graduate
program. Because the School is an integral component of
the University, sharing the time of faculty members with
other departments and sharing facilities and supporting
services with all of the other components of the University,
a straightforward system of direct charges for all School’s
activities is impossible; the need to allocate joint costs
cannot be avoided, and any such allocation is inevitably
somewhat arbitrary. Hence, what we are seeking is a fair
approximation of the true costs involved in the expansion of

the School’s graduate prograim. Niote specifically, we are
seeking a set of operating principles and rules-of-thumb
which can be used to-estimate these costs year after year,
and which will entail a minimum of ad hoc negotiation
each year.

(Cert. of Mr. Kistler; Exh. “1” (emphasis added).) C.onsequently,' the Foundafiqn is charged,

pursuant to the Bowen Formula®, at the end of each year for expenses outside of the Wilson

5 According to Defendants, the Bowen Formula has undergone three revisions over the years. In 1978, the Bowen
Formula was amended through what has been termed the Spies/Stokes revisions. In 1992, the Bowen Formula
undertook another revision, this time with respect to the indirect cost charges. In and around 2003, the 1992
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