ORDER PREPARED BY THE COURT

‘ SUPERIOR COURT OF NEW JERSEY
WILLIAM ROBERTSON, ANNE R. : ~ MERCER COUNTY "

MEIER, JOHN L. ROBERTSON, :  CHANCERY DIVISION-GENERAL EQUITY ,
KATHERINE ERNST and ROBERT : - DOCKET NO. C-99-02
HALLIGAN, _ _ :
Plaintiffs, : - CIVIL ACTION
vs. '

PRINCETON UNIVERSITY, SHIRLEY M.:
TILGHMAN, JOHN J.F.SHERRERD, : \
PETER WENDELL, STEPHEN OXMAN, : ORDER
and the ROBERTSON FOUNDATION, '
Defendants.

This matter havihg been presented to the Court upon a motion for partial summary judgment
on Article 11 ( ¢ ) filed by Defendants; and opposition having beén filed by Plaintiffs; and the Court
having reviewed the submissions by both parties; and haviﬁg heard oral argument on November 28,

2006 and November 29, 2006; and for the reasons set forth in the Stafement of Reasons; and for

good cause having been shown:

reis oN-Fris A5 b v oF-6cTOBER 2007%;

JTIC
TLILIO 9\ J

ORDERED that Defendants’ motion for pértial summary judgment on Article 11 (c)is

GRANTED.

Neil H. Shuster, P.J.Ch.



| THE ROBERTSON FOUNDATION

WILLIAM ROBERTSON, ANNE R. SUPERIOR COURT OF

MEIER, KATHERINE ERNST, and NEW JERSEY
ROBERT HALLIGAN | CHANCERY DIVISION
o | GENERAL EQUITY PART
Plaintiffs, . MERCER COUNTY .
V.

3] | C . C-99-
PRINCETON UNIVERSITY, SHIRLEY DOCKET NO. C-99-02

M. TILGHMAN, JOHN J.F.
SHERRERD, PETER WENDELL and
STEPHEN OXMAN

Defendahts,

and

Nominal D‘efendant.

DEFENDANTS’ MOTION. FOR PARTIAL SUMMARY JUDGMENT ON ARTICLE
11c) | | '

This matter arises from a V_eriﬁed complaint filed on Jﬁly 17, 2002 by. Plai_ntiffs,

William Rob’ertsoh (“Mr. Robertson”), Robert Halligan (“Mr. 'Halligan”),vAnne R. Meier,

_ and-K"a‘L’nerme“ﬂmSL (COueC"I‘V'elT ‘Plaintifis™); against‘Befendanfs;‘S'hiri‘ey*Ivi. Tilghman;

John JF. Sherrerd, Peter Wendell, and Stephen Oxman (collectively the “University-

designated = Trustees™), Princeton University (the “University”) (collectively

. “Defendants”), and the Robertson Foundation (the “Foundation™). - Plaintiffs filed an

- amended verified complaint on November 12, 2004. On December 22, 2004, Defendants

filed their answer and‘afﬁrmative defenses. By way of the present motion, Defendants

seek' partial summary judgment that Article 11(c) of the Foundation’s Certificate of



Incorporation permits the spending of realized gains, and therefore, granting them
declaratory relief on their second counterclaim and dismissing those portions of Counts

One, Two, Three, Four, Five, Six,‘ Seven, Eight and Twelve of Plaintiffs’ amended.

~ verified complaint pertaining to Article 11(c), as well as Plaintiffs’ second, fourth and

ﬁfth prayers for relief.

Brieﬂy,. the present motion is rooted in Defendants’ poéition that the plain -
language of the Foundation’s C'ertiﬂcate of Incofporaf.ion pé@its the spending of capital
gains and appreciation as “income” of the Foundation, in additi'oﬁ to dividends and
interest. According to Defendants, the Court need only address the folloWing qﬁestions
in the present motion:

e Does the clear aﬁd unambiguou_s lahguage of Article 11(c) allow the expenditure

Qf “income”? |

o Does the c;lear and unambiguous deﬁnition of “income” in Article 11(c) include

“realized gains™?

- (Defendants’ Reply Brief, at 3-4.) Besides the plain language of the Foundation’s

Certificate of Incorporation, Defendants assert that the Delaware Uniform Management

of Institutional Funds Act ("UMIFA”), 12 Dell Cr 34701 et se_q.l, supporfs their posi‘fib_n

~ that gains on the sale of Robertson Foundation (the “Foundation”) assets may be

expended in support of the Foundation’s mission.
Plaintiffs, on the other hand, contend that Article 11(c) is anything but clear; and

therefore, the Court must look past the four corners of Article 11(c). According to

! Following briefing and oral argument on the present motion, Delaware enacted the Uniform Prudent
Management of Institutional Funds Act (UPMIFA), 12 Del. C. § 4701 et seq., which effectively supersedes

- UMIFA, as of July 31, 2007. The enactment of UPMIFA does not in any material way affect the outcome

of the present motion.



Plaintiffs, when properly interpreted, Article‘ 11(c) limits Foundation spending to its
dividend and interest income. As stated by Plaintiffs, to detetrmine what “income” and
“accumulated incomé” of the Foundation can be spent and “princibal and capital” cannot
be spent, except under specified conditions, the Court must: |
° Parse and harmonizé the complicated language of Article 11(6);
| e Interpret Treasury Regulation § 1.504-1(c), which is itself ambiguous;
° Déteﬁine whether that Regulation is still in effeét;
- e Ifnot [still in effect], analyze whether there is an “equivél_ent”; and
e Decide what to do if there is no such “eqﬁiialent”. |
(Plaintiffs’ Opposition Brief, at 2.) Plaintiffs contend that inquiry into aﬁy, and all, of
these questions requires the Court to look past the four corners of Article 11(c), and
particularly requires the Court to look to the great body of evidence presented by
Plaintiffs, purportedly. evi;iencing the intent of the donors and. the Foundation’s historical
speﬁding practices. On this ‘point, Plairﬁiffs contend that Defendants have lno difficulty
- resorting to extrinsiq evidence when it is beneficial to their pOSitiO.I.I, but seek to bar

extrinsic evidence that overwhelmingly supports Plaintiffs’ position. Addiﬁonally,

Plaintiffs contend that Defendants’ reliance oﬁ UMIFA argument lis inapposi’;e in light of
. the éxpressed intent of the donors. Therefore, Plaintiffs take the position that the sole
~ question at issue in the confext of the present motion ié “what the Donors intended by the
charter provision.” (Pléintiffs’ OppOSitidn-Brief; at 3.) For these reasons, Plaintiffs
submit that Defendants’ present motion should be denied.

~While the Court’s focué in the preéent matter is whether genuine issues of

material fact exist as to whether the language of Article 11(c) is clear and unambiguous



in allowing the spending of realized gains, for purposes of éompleteness, the Court will
set forth a general overview of the evidence sought to be cpnsidered by the pérties. The
Court notes, however, that a great majority of this evidence only has relevance if the
Court determines that there are genuine issues of material fact pertaining tb clear and
unambiguous language of Article 11(c) permitting the spending of realized gains. Even
’;hen, the great‘majority of this evidence need not be considered iﬁ the context of the
present motion, as Plaintiffs have not cross-motioned for any afﬁrrﬁative relief in this
respect.
Article 3 of the Foundation’s Certificate of Incorporation governs the purposes for
" which Foundatidn assets may be expended, while Article 11(c) of the Certiﬁcé-te
‘addresses what properly constitutes expendable assets, and in what amount may such
| assets be expendéd. In its original stétg, Article 11(c) limited the Foundation’s
expendituré of funds as follows:
-Funds or property of | the corporation *which, under
generally accepted accounting practice would be classified
as principal or capital shall not be disbursed or paid out
unless (1) income of the corporation sufficient to cover the

proposed expenditure is not available, and (2) at the time
such principal or capital is disbursed or paid out, provision

ismrade forthe repayment out of future inconie. Payments—
of principal or capital shall not exceed 5% of the total
market value of the corporation’s principal or capital assets
in any fiscal year computed at the time of such payment.

(Cert. of Douglas S. Eakeley, Exh. “18”.) Beéause of certain revisions required by the
Internal Révenue Service in and around 1961, Articie 11(c) limits the Foundation’s
expenditure of funds as follows: |

Funds or proplerty> of the corporation which  do | not

constitute income or accumulated income as defined in
Treasury Department Regulations 1.504-1(c), or its then



!

equivalent, shall not be disbursed or paid out unless (1)
income of the corporation sufficient to cover the proposed
expenditure is not available, and (2) at the time such funds
or property is disbursed or paid out, provision is made for
the repayment out of future income. Payments of principal
or capital shall not exceed 5% of the total market value of
the corporation’s principal or capital assets in any fiscal
year computed at the time of such payment. '

“(Id. at Exh. “4”.) In 1961, ‘When the revisions were made, Treasury Regulation § 1.504-

1(c) defined “income” as “gains, profits, and income determined under the principles

-applicable in determining the eamings and profits of a corporation.” (Id. at Exh. “19.).

The Tax Reform Act of 1969 repealed section 504 of the 1954 Internal Revenue Code,
effective January .1‘, 1970. Treasury Rgguléﬁon § 1.50-1 was repealed in full on August
16, 1976. The partie's agree that there is no currently existing provision “equivalent” to.
Treasury Regulation § 1.504-1(c) as if existed in 1961.>

- According to Defendants, throﬁghout fnuch of the history of the F oundation, the

spending level of the Robertson Foundation was such that annual disbursements could be

" covered by interest.and dividénd income, without the need to disburse gains that had been

realized upon the sale of stock or other Foundation assets. Regardless, Defendants take

the position that as early as the January 27, 1971 meeting, the Robertson Foundation

B.oard passed a resolution adopting, in principle, a “ ‘total return concept’ of .incorrie
Which includes capital ‘alppreciation.” (Id. at Exh. “23”.) Further, the minutes of the
January 27, 197 1 meeting.indicate. that “specific provisions [would] be developed 'té‘
safeguard the principal of the Foﬁhdation in an appropriéte manner.” (Ib_ld) At that
time, however, the Robeitson Foundation requested further investigation by coﬁnsel “to

determine whether the adoption and implementatidn of [the total return concept of



inconie] requires amendment of the Charter or By-laws of the Foundation and, if so, to
take tﬁe necessary steps to ‘accompl.ish such amendment.” "(Ibid.)

* Subsequently, the minutes of a June 19, 1971 meeting of the Foundation Board
indicate that “the irriplementation of the ‘total return concept of income’ adopted by the
Trustees in principle” was discussed, and that “several questioris were raised as to the
necessity or advisability of deleting entirely Article 11(c).” (Id. at Exh. “24”)) The
minutes also indicatéd that “two specific suggestions were made. (1) That Articl'e ll(cj
be chanéed so that it allowed the use of capital if apprc_)ved by two-thirds or more of /the
Trustees; and (2) that Article 11(c) be left substantially as it is now written, except to
redefine income to include capital appreciation.” (Mc_i_) Lastly, the minutes indicate that
the matter was u'ltimaf:ely. deferred “pending fﬁrther sfudy, and to consider if again at a
meeting of the Trustées to be held in the fall.” (Ibid.) .The record is devoid of whether a |
further study Was ever undertaken,v or if it was discussed at the meeting of the Trustees in.
the fall. As already sfated, however, Defendants as‘Sert that for the next twenty years a

situation never arose where dividends and interest were insufficient to support

Foundation Iépénding levels.

A“ran—A‘pri'I—4,——1“992“annual—meetirrg‘of'th'e*’F'ourrdar‘ib'n"s*ﬁO‘a‘r‘d,”a“p‘r'o‘p'o‘s‘ai"by

outgoing Dean Stokes with respect to the spending policy of the Foundation was

discussed. (Id. at Exh. “28”.) The minutes of that meeting reflect that “[i]t was the sense

of the discussion, that the increased spending rate was appropriate, and should be carried

out in the manner set forth in the Dean’s report.” (Ibid.) The report referred to in this

statement is a March 26, 1992 memorandum from Dean Stokes to the Foundation’s

Board. In the memorandum, Dean-Stokes stated:





















































































































