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SUPERIOR COURT ORMET
WILLIAM ROBERTSON, ANNE R. : MERCER COUNTY
MEIER, JOHN L. ROBERTSON, : CHANCERY DIVISION-GENERAL EQUITY
KATHERINE ERNST and ROBERT : DOCKET NO. C-99-02 '
'HALLIGAN, :
Plaintiffs, : CIVIL ACTION
Vs.

PRINCETON UNIVERSITY, SHIRLEY M.:
TILGHMAN, JOHN J.F .SHERRERD, :
PETER WENDELL, STEPHEN OXMAN : ORDER
and THE ROBERTSON F OUNDATION, ' '

Defendants.

-—

‘This matter having been presented to the Court upoﬁ amotion for partial summary judgment
regardipg fiduciary duties and business judgment rule filed by Defendants; and opposition having
been filed by Plaintiffs; and the Court having reviewed the submissions by both parties; and oral
argument having been heard on November 28, 2006 and November 29, 2006; and for the reasbns set

forth in the Statement of Reasons; and for good cause having been shown:

IT IS ON THIS aﬁ#bAY OF OCTOBER 2007,

ORDERED that Defendants’ motion for partial summary judgment on the fiduciary duties and |

business judgment rule is DENIED.

Neil H. Shuster, PJ.Ch, -



- ' ~
WILLIAM ROBERTSON ANNE R. SUPERIOR COURT OF

MEIER, KATHERINE ERNST, and NEW JERSEY
ROBERTHALLIGAN CHANCERY DIVISION
. GENERAL EQUITY PART
Plaintiffs, | MERCER COUNTY
V.

. C-99-02
PRINCETON UNIVERSITY, SHIRLEY DOCKETNO. C-9

M. TILGHMAN, JOHN JF.
SHERRERD, PETER WENDELL, and
STEPHEN OXMAN

Defendants,
and

THE ROBERTSON FOUNDATION

Nominal Defendant.

PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT REGARDING
“FIDUCIARY DUTIES” AND “BUSINESS JUDGMENT RULE”

This matter arises from a verified complaint filed on July 17, 2002 by Plalntlffs William

Robertson (“Mr. Robertson™), Robert Halligan (“Mr. Halligan™), Anne R. Meier, and Katherine

Ermst ( collectively “Plaintiffs?), against_,Defe}édeuqts;nShir!e»}L»‘M»r-fFi-lg}n*na-n;ﬂel“* J:F—Sherrerd;—
Peterb Wendell, and Stephen Oxman (collectively the “University-designated Trustees™),
Princeton University (the “University”) (collectively “Defendants”), and the Robertson
F oundation (the “Foundation™). Plaintiffs filed an amended verified complaint on November 12,
2004. On December 22, 2004, Defendants filed their answer and affirmative defenses. By way
. of the present motion, Plamtlffs seek to have the Court determine: (1) that the University and the

University- demgnated Trustees have fiduciary obligations to the Foundation, including a special



fiduciary duty to advance the qundation’s specific mission and protect its assets; and (2) that
Defendants’ actions are not entitled to the deference typiéally granted under the business
judgment rule, but rather Defendants must prove the “entire fairness” of their actions.
In and around 1960, Marie Robertson (“Ms. quertson”), an heir of the founder of the -
Great Atléntic & Pacific Tea Company (“*A&P”), decided to donate 700,000 shares of A&P
stock to the University. Ms. Robertson’s husband, Charles Robertson, was a member of the
University Class.of 1926.! -On March 20, 1961, the Foundation was formally incorporated in the
State of Delaware as a non-profit, tax—exempt corporation under the requirements of section
501(c)(3) 0f the Internal Revenue Code as it then existed. Ms. Robertson, Charles Robertson,
General Andrew Goodpaster (“General Goodpaster™), and Eugene Goodwillie (“Mr.
Goodwillie) were the original incorporators of the Foundation, and all but Ms. Robertson, were
the original Family-designéted Trustees.? |
As specified in the Foundation’s Certificate of Incorporation, the Foundation was created
to further the following purposes and objectives: |
This corporation is organized and shall be operated exc‘lusively for
charitable, scientific, literary, or educational purposes and for no

other purpose. In furtherance of such purposes its objective is to
strengthen the Government of the United States and increase its

ability. and»--detemanatl-en~~t0-de~fend~-~and-extendmﬁfee{.iem»ﬂ“ﬁeﬁghoﬁ-t----~~-—-»——~v~—--

the world by improving the facilities for the training and education
of men and women for government service and to contribute, lend,
pay over, or assign the income of the corporation and/or the funds
or property of the corporation (any payments of principal being
subject to the limitation of article 11(c) hereof) to or for the use of
Princeton University for any one or more or all of the following
uses:

' Ms. Robertson and Charles Robertson are referred to in the Court’s Statement of Reasons collectively as “the

donors”. .
? There was a general understanding that Charles Robertson would effectively act on behalf of Ms. Robertson

concerning issues surrounding the Foundation.



(a) To establish or maintain and support at Princeton
University, and as part of the Woodrow Wilson School
[(the “School”)], a Graduate School, where men and
women dedicated to public service may prepare themselves
for careers in government service with particular emphasis
on the education of such persons for careers in those areas
of the Federal Government, that are concerned with
international relations and affairs;

(b) To establish or maintain scholarships or fellowships,
which will provide full, or . partial support to students
admitted to such Graduate School, whether such students
are candidates for degrees, special students, or part-time
students;

(¢).To provide collateral and auxiliary services, plans and

programs in furtherance of the object and purpose above set

forth, including but without limitation, internship programs,

plans for public service assignments of faculty or

administrative personnel, mid-career study help, and

programs for foreign students or officials training.
(Cert. of Douglas S. Eakeley®, Exh, “4”) Pursuant to the Foundation’s By-laws, the
Foundation’s Board consists of four University-designated Trustees and three F amily-designated
Trustees. (Cert. of Alison L. Howard, Exh. “7”.) Of the four University-designated Trustees,

one must be the President of the University and two must be the current or former trustees of the

University. (Cert. of David Catechi, Exh. “38”.) The President of the University appoints the

Universi ty-designated-Trustees.Plaintiffs-note- 'that~~alth@ugh-—~t—he~~-P-resi-dent"has*’th(,r*auﬁrorir‘y" 1o
designate one trustee whb is truly independent of the University, it has never done so, instéad
opting to desigﬁate someone with close ties to the University. (See Cert. of Thomas Wright, 99
1, 8)

| Based c;n this .structure, Plaintiffs assert that the University effectively controls .the

Foundation, and that the University-designated Trustees simply act at the direction of the

’ Mr. Eakeley submitted his Certiﬁcétion in connection with Defendants’ Motion for Partjal Summary,Judgmen.t Re
Sole Beneficiary. ‘



President of the University. According to Thomas Wright® (“Mr. Wright™), no University-
designated Trustee hés evér voted differently from each other, much less “ever complained about
anything that Princeton did.” (Cert. of Mr. Blandino, “39”, at T273-T274, T276.) Therefore,
Plaintiffs maintain that it isvdifﬁcult to conceive of how the University-designated Trustees could
not have “divided loyalties.”

Moreover, Defendént, Shirley Tilghman (“President Tilghman™), is the President of both
the University and the F oundation, and serves as an ex officio member of the Board of Directors
of the University’s investment unit, PRINCO. Plaintiffs submit that the Court, in its Statement
of Reasons attached to its June 20, 2003 Order, has alregdy found that President Tilghman’s
“obli gatioﬂs to the University . . . create a reasonable doubt as to whether [she] is disinterested or
independent, particularly with regards to [thé PRINCO issue].”

Defendant,. Peter Wendell (“Mr. Wendell”), has sat on the Foundation Board since 2003,
has been a trustee of the University since 2001, has been on the Board of Directors of PRINCO
sinée 1998, and is presently the chairman of PRINCO.? Plaintiffs note‘ that t}h‘eACoun, in its
Stétements of Reasons attached to its June 20, 2003 Order, has already found that Mr. Wendell’s

“obligations to the University” create “a reasonable doubt as to whether [he] is disinterested or

-—————-independentwith-respect to-PRINCO-—

* Mr Wright has held various positions with both the University and the foundation: Secretary and Treasurer of the

‘oundation, Gengra] Counsel, and Secretary and Vice President of the University from approximately 1976 to 2003.

venture capital firm that has derived substantial income from the University’s investments in several of its limited
partnerships. (See Defendants’ Support Brief Re PRINCO, at 5.) In connection with this, Plaintiffs assert that Mr.
Wendell had already decided prior to his designation to the Foundation Board that PRINCO should take over the
Foundation’s investments. In a September 20, 2001 e-mail to President Tilghman, Mr. Wendell stated:
' Princeton’s interests would be best served by bringing the . . .

[Foundation assets] under common, professional management with the

main University endowment. . . . Since Princeton controls the Board, it

can vote to make this happen whenever it wants. . . . Bill [Robertson] is

not likely to support under any circumstances. . . . It would have to be a

“tell” not a “sell.” :
(Cert. of Mr. Wanzala, Exh. “103”)


































































































































































































































































