ORDER PREPARED BY THE COURT

SUPERIOR COURT OF NEWHER

WILLIAM ROBERTSON, ANNER.  : . MERCER COUNTY
MEIER, JOHN L. ROBERTSON, - : CHANCERY DIVISION-GENERAL EQUITY
KATHERINE ERNST and ROBERT s DOCKET NO. C-99-02 ' '
HALLIGAN, : , ’

Plaintiffs, s CIVIL ACTION
Vs.

PRINCETON UNIVERSITY, SHIRLEY M.:

TILGHMAN, JOHN J.F.SHERRERD, T

PETER WENDELL, STEPHEN OXMAN ORDER

and THE ROBERTS ON FOUNDATION, , .
"~ Defendants.

This matter having been presentéd to the Cou‘ft upon a motion for partial summary judgment
on the PRINCO issue filed by Defendants; and opposition having been filed by Plaintiffs; and
the Court having reviewed the sgbmissions by both parties; and oral argument héving been heard on
November?& 2006 and November 29, 2006; and fof the reasons set forth in the Statement of

Reasons; and for good cause having been shown:

NS+
IT IS ON THIS %5 PIBAY OF OCTOBER 2007,

QRDERED that Defendants’ motion for partial summary judgmént on the PRINCO issue is

 DENIED. .

Neil H: Shuster, P.J.Ch.



WILLIAM ROBERTSON, ANNE R. SUPERIOR COURT OF

MEIER, KATHERINE ERNST, and NEW JERSEY
ROBERT HALLIGAN CHANCERY DIVISION
. ' GENERAL EQUITY PART
Plaintiffs, | MERCER COUNTY
V. "

PRINCETON UNIVERSITY, SHIRLEY DOCKETNO. C-99-02

M. TILGHMAN, JOHN J.F.
SHERRERD, PETER WENDELL, and
STEPHEN OXMAN

Defendants,
and

THE ROBERTSON FOUNDATION

Nominal Defendant.

DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT ON THE “PRINCO”
ISSSUE

This matter arises from a.verified complaint filed on July 17, 2002 by Plaintiffs, William

Robertson (“Mr. Robertson”™), Robert Halligan (“Mr. Halligan”), Anne R. Meier, and Katherine

Ernst (collectively “Plai )chmmst Defendants, Shirley M. Tilchman, John ILE. Sherrerd,

Peter Wendell and Stephen Oxman (collectlvely the “University-designated Trustees”)
Prmceton Un1vers1ty (the “Umver51ty”) (collectrvely “Defendants™), and the Robertson
- Foundation (the “Foundation™). P1a1nt1ffs filed an amended verified complamt on November 12,
2004. On December 22, 2004, Defendants filed their answer and affirmative defenses. By way
of the present motion, Defendants seek eartial summary judgment on their third counterclaim for

declaratory relief and dismissing Counts One, Two, Three, Four, Five, Six, Nine, Ten, Eleven,



" and Twelve of Plaintiffs’ amended verified complaint that relate to the Rébgrtson Foundation’s
(thé “Foundation™) selection and retention of the Princeton University Investment Companif
(“PRINCO”) as its ‘investment manager.v

Briefly, tﬁe present motion concerns the decision at the November 17, 2003 meeting of
the Foundation’s Board of Trustees (the “Foundation Bo'ard”); which by a 4-3 vote (the

University-designated Trustees votiﬁg in favor, the Family-designated Trustees voting againsf),
vbted to retain PRINCO to i)rofessionally manage the Foundation’s invesﬁnent portfolio.
Approximately one month later, the Foundation Board agree,d by the same voting margin to tﬁe
Investment Management Agreement, which Defehdants assert wés negotiated. between
independent counsel engaged on behalf of tﬁe Foundation and the University’s counsel to govern
implementation of the decision to. retain PRINCO. PRINCO began providing management
sewiceé to the Foundat‘ion,‘ subject to continued oversight by the Foundation’s Investment
Committee and the Foundation Board, on or about January 1, 2004. In the context of the present
litigation, Plaintiffs seek to reverse the decision by the Foundation Board to retain PjRINCO,
arguing that the decision violated the Fo’undation"s Certificate of Incorporation, along with the

UnivefSity-designated Trustees® fiduciary duties to the Foundation. Defendants submit that the

Coutt, by way of its~Statement of Reasons-attach

determined thaf the _’rétention of PRINCO, on its face, does not violate the Foundation’s
Certificate of Incorporation. Moreovér, Defe;ndants .assert that thé University-designated
Trustees did not breach their fiduciary duties to the Foundation by voting in favor of retaining
PRINCO. |

According to Defendants, since the founding of the Foundation in 1961, the Foundation’s

investment program has gone through four major structural periods, with the decision to retain



PRINCO represenﬁng the fourth structural. périod. In 1961, at the first rqéeting of the
Foundation Board, a finance committee was formed, consisting of the Chairman of the Finance
Committee of the Trustees of the University, the Chairman of the Executive Committee of the
Trustees of the University, and Charles Robertson. (See Cert. of Douglas S. Eakeley, Exh. “27.)
At that time the Foundation’s investments were handled by Bankers Trust Company, which
Defendants assert had discretion to select andv invest in indi.vidual securities and ﬁxed-incoﬁe
- assets. (See M) Bankers Trust served as custodian and investment advisor for the F oundation
until 1967, at which time Charles Robertson, with informal approval from the Foundation Bqard,

terminated Bankers Trust Company and made arrangements for the new manager of the

- University’s endowment, .John W. Bristol and Company, té act in that same capacity on behalf of
1 . the Foundation. (See id. at Exh. “4”.) Defendants assert tﬁat during the following.decade,’ the
Foundation’s assets were invésted almést parallel with tﬁe University’s assets. (See id. at Exh. |
457)

In and around 1977, the Foundation Béard cre.ated an Ad Hoc Committee on Investment
Policy and Structure (the “Ad Hoc Investment Committee”j to consider possible changes to the

Foundation’s investment program. The Ad Hoc Investment Committee was comprised of the

x.e I, U

—ther=President of the University, William G Bower (“Mit Bowen”); the then-Chaifman of the
Finance Committee of the Trustees of the University (also a University-designated' Trustee at the -
time), and Mr. Robertson. (Id. at Exh. “7”.) According to Defendants, the decision to form the

f Ad Hoc Investment Committee resulted from the Universify’s plan to change its own inveétment
management structure, and as a result of .Charles. Robertson’s dissatisfaction with John W.
' . Bristol and Company. In and around July 1978, the Ad Hoc Investment Committee

recommended that the Foundation Board create an Investment Committee, with Mr. Bowen, Mr.




Sherrerd, and Mr. Robertson serving as-its members. A(ch at Exh. “12”)) The purpose of the
Investment Committee would be to select professional equity ﬁmagers to whom “discretion in
choosing individual securities should be delegated,” subject to the o{/ersight of the Investment
Committee. (Ibid.) At the s.ame' time, the Ad Hqc Investment Committeé recommended that the
Foundatior;’s bond portfolio belrhanaged “by ‘purchasing’ a portioh of the Uﬁiversity’s bond.
portfolio.” (Ibid.) According to Defendants, Mr. Sherrerd wﬁs recommended to serve on the
Investment Committee by' Charles Robertson.. (See id. at Exh. “6”.) It was also recommended
that Mr. Shenérd, who at the same time was also the newly-ehlected.Chairm.an of the Investment
Committee of thé Trﬁstees of the Univi.ersiltyv, serve as Chair of the Investment Committee. (See

id. at Exh. “12”) At a special meeting of thé Foundation Board on.,.July 28, 1978, the
Foundation Board adopted the Ad Hoc Invest:ﬁent Committee’s recommendations.

Defendants assert that over the next twenty-four years the Investment Committee directly
oversaw the Foﬁndation’s small group of investment managers. Mbreover, Defendants. assert
~ that, pﬁrsuant to the Ad Hoc Investment Committee’s recommendations, the Foundation’s fixed-
incomé vportﬂ»)lio céntinued to be managed in parallel with the University’s fixed-income
portfolio until 1989, and was'managed thereafter by two other bond managers under the

Investment-Committee’s supervision, —(Id;at Bxii 15" From 1978 10 2002 the market vaiue

-of the Foundation’s assets increased frém just over $3‘3 million to more than $558 million,
'notwithstaﬁding contributions of approximately $239 miliion by the qundation to the University

during the same period. |
In and around 1998, one of the Investmen:; Committee members, Mr..Beck,'expressed to

the Investment Committee his desire to retire from his service to the Foundation. At that time,

Mr. Sherrerd expressed his desire to continue sérving, but indicated that he may soon also wish



to retire from the Investment Committee. (See id. at Exh. “5”, “6”.) Defendants assert that both
Mr. Beck and Mr. Sherrerd believed that the investment environment within which the

Foundation had been functioning had changed considerably since the creation of the Investment

Comm1ttee in 1978. As Mr Sherrerd testlﬁed “[TThe committee was going to change, S0 the

option of keeplng thlngs the way they were was not an option, because two of the three people,

.and.the two that were really maklng the investment decisions, were going to be leaving the

committee.” (Id at Exh. “6”.) Moreover, Mr. Sherrerd oplned durlng his deposition that he .
“thought it was inappropriate to have a volunteer committee running [such a large investment
portfolio] at that particuiar time,” particularly because “[tJhere were so many other significant -
asset categories to consider for investment, . .. a volunteer committee on a part-time basis
would have a \./ery difﬁcult time making the kind of ‘decisions that really should be made.”]
(Ibid.) |

‘In ;and around the same time és both Mr. Beck and Mr. Sherrerd indicated their desire to -
retire from the Investinent Committee in the near/ future, Mr. Beck and ‘Mr. Sherrerd
recommended that the Foundation hire PRINCO to invest the Foundation’s as‘sets side-by-side

with the University’s endowment. According to Defendants, this was discussed several times by

Lne“mvesuneni”pommmee betweeri ] 998 and 2007, With VIf. RObertson being resistant to this

: sugge'stion on all such occasions. (See id. at Exh. “5”.) In and around July 2001, Mr. Sherrerd

met with newiy appointed University President Shirley Tilghman (“President Tilghman”),' and
recommended to her that the Foundation retain PRINCO to select and oversee and manage the
assets of the Foundation, subjecf to continued oversight by the Investment Committee. (See id.

at Exh. “6.) President Tﬂghman described this meeting during her deposition:

! The Foundation had traditionally restricted its investments to a stock/bond portfolio.

5



Mr. Sherrerd explained to me . . . that [he and Mr. Beck]
. were heading towards semi-retirement professionally and
believed that it was just inappropriate for them to continue
to serve on the Investment Committee. And then he went
on to say that, furthermore, he believed that given the sum
of the corpus, that it was inappropriate for ‘anyone to
continue to invest the endowment in the way in which they
had been proceeding, and that it was important that a sum
of this size be brought under what he called professional
management. . . . [ don’t remember the language that he
used, but I do recall that he recommended that PRINCO be
-asked to manage the endowment.
[Mr. Sherrerd] did not tell me he was irreplaceable. He
believed that the structure of a volunteer Investment
Committee was no longer a responsible structure for an
endowment of the size of the Robertson Foundation.
I don’t remember his ever suggesting . . . that there were
advantages to the University. I think his focus was on
bringing the Robertson Endowment under good
professional management, so that [the Foundation] would
be able to take advantage of a broader array of asset
categories than the categories that a volunteer committee,
no matter how distinguished or able, could possibly bring
to bear on the endowment.

(1. at Exh. “20”, at T42:9-T43:7, T45:8-T45:12, T46:60T46:14.)
Defendants assert that, after speaking with Mr. Sherrerd, President Tilghman asked Peter

C. Wendell (“Mr. Wendell”), a newly éppointed Trustee of the University but not yet a member

of the Foundation’s Board, “to investigate what would be required for us to move the- assets

under PRINCO management . .. [and] 'whét would be the implications of it.” (I_i at Exh. “20”.)
According to President ‘Tilghman, Mr. Wendell was delegated this task because he “was a
member of the PRINCO Board of . . . Directors . . . [and] & very active new trustee of the
University and ‘someon;c who everyone vi¢wed as a very, very thoughtful, careful person with
good jﬁdgment.” (Id. at Exh “207, af T49:11-T49:16.) Defendants submit that Mr. Wendell

undertook a series of conversations with knowledgeable individuals regarding the feasibility of































































































































































