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SUPERIOR COURT OF NERAFERSE
WILLIAM ROBERTSON, ANNE R. : MERCER COUNTY v
MEIER, JOHN L. ROBERTSON, : CHANCERY DIVISION-GENERAL EQUITY
KATHERINE ERNST and ROBERT : DOCKET NO. C-99-02
HALLIGAN, :
Plaintiffs, : CIVIL ACTION
VSs.

PRINCETON UNIVERSITY, SHIRLEY M.:
TILGHMAN, JOHN J.F.SHERRERD, Do
- PETER WENDELL, STEPHEN OXMAN : - ORDER
and THE ROBERTSON FOUNDATION,
Defendants.

This matter having been presented to the Court upon a motion for partial summary Judgment
on the sole beneficiary issue filed by Defendants; and opposition having been filed by Plaintiffs; and
the Court having reviewed the submissions by both parties; and oral argument having been heard on
_November 28; 2006 and November 29, 2006; and for the reasons set forth in the Statement of

Reasons; and for good cause having been shown:

IT IS ON THIS 35”_"DAY OF OCTOBER 2007,

- ORDERED that Defendants’ motion for partial summary judgment on the sole beneficiary issue is

DENIED.

Neil H. Shuster, b.J.Ch.



WILLIAM ROBERTSON, ANNE R. SUPERIOR COURT OF

MEIER, KATHERINE ERNST, and NEW JERSEY
ROBERT HALLIGAN | CHANCERY DIVISION
» GENERAL EQUITY PART
Plaintiffs, MERCER COUNTY
V.

| ' . C-99-02
PRINCETON UNIVERSITY, SHIRLEY DOCKET NO. C-99-0

M. TILGHMAN, JOHN J.F.
SHERRERD, PETER WENDELL, and
STEPHEN OXMAN

Defendants,
and

THE ROBERTSON FOUNDATION

Nominal Defendant.

| DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT ON THE “SOLE
BENEFICIARY” ISSUE

This matter arises from a verified complaint filed on July 17, 2002 by Plaintiffs,

William Robertson (“Mr. Robertson”), Robert Halligan (“Mr. Halligan”), Anne R. Meier,

- and-Katherine Ernst (collectively“Plaintiffs®); ‘against Defendants;-"S'hir}ey--M:----Ti"lghman,w~' e

John J.F. Sherrerd; Peter Wendell, and Stephen Oxman (collectivefy the “University-
désignated Trustees™), Princeton University  (the “University”) | (collectively
“Defendants™), ana the Robertson Foundation (the “Foundation”). Plaintiffs filed an
amended verified chplaint on November 12, 2004. On December 22, 2004, Defendants
filed their answer and affirmative defenses. By way of the present motion, Defendants

seek partial summary judgment that the.University is the “sole beneficiary” entitled to



receive distributions from the Foundation, and therefore, granting them declaratory relief
on their first counterclaim and dismissing those portions of Count Eight’of Plaintiffs’
amended verified complaint, as well as Plaintiffs’ first prayer for relief.

Briefly, the present motion is rooted in Defendants’ position that the plain
language of the Foundation’s Certificate of Incorporation requires that the University
remain the sole tax-exempt charity supported by the Foundation. Therefore, Defendants
assert that_ Plaintiffs requests to have the Foundation’s Certificate of Incorporation
amended or reformed to eliminate the University’s ri'ght' to designate a majority of the
Foundation’s Board, strip the Foundation of its current classification as a supporting
organization of the University, and convert the Foundation into a private foundation—
free from University control or involvement—would be both contrary to the clear and
unambiguous language of the Foundation’s Certiﬁcate‘ of Incorporation and contrary to
controlling leéal principle:s.

By contrast, Plaintiffs contend that nothing in the Foundation’s Certificate of
Incorporation, the relevant evidence or the applicable law bestow “sole beneficiary”
status upon the University. | Instead, Plaintiffs contend that the University is simply the
-~ —agent-or-instrument utilized by the-Foundation-to 'fal-ﬁ-llv—;its-»purportedwchar;itable purpose-——
of recruiting, training and placing career gévernment employees, particularly in tﬁe
federal government in the area of international relations. Plaintiffs submit that this Court
has the equitable power to fashion whatever relief it may ultimately deem appropriate,
and should therefore, not preclude certain types of relief at this juncture. Plaintiffs

submit that such equitable powers include the Court’s applying the doctrines of Cy pres



and deviaﬁon if the Court ultimately finds that the University is no longer an appropriate
stewﬁrd for carrying out the donors’ charitable goals.

In and around 1960, Marie Robertson (“Ms. RoBertson”), an heir of the founder of
the Great Atlantic & Pacific Tea Company (“A&P”), decided to donate 700,000 shares of
A&P stock to Princeton University. (Cert. of Douglas S. Ea.keley, Exh. “1”.) On March
20, 1961, the Foundation was formally invcorporated in the State of Delaware. (Id. at
“2”.) As specified in the Foundation’s Certificate of Incorporation, the Foundation was
created to further the following purposes and objectives:

This corporation is organized and shall be operated
exclusively for charitable, scientific, literary, or educational
- purposes and for no other purpose. In furtherance of such
- purposes its objective is to strengthen the Government of
the United States and increase its ability and determination
to defend and extend freedom throughout the world by
improving the facilities for the training and education of
men and women for government service and to contribute,
lend, pay over, or assign the income of the corporation
and/or the funds or property of the corporation (any
payments of principal being subject to the limitation of
article 11(c) hereof) to or for the use of Princeton
University for any one or more or all of the following uses:

(a) To establish or méintain ‘and su'pport' at
Princeton University, and as part of the. Woodrow

V\IIISOH School,a ‘G*raduate- SChOOI,WhCI‘GTﬁE‘:ﬁ and et e e een e

women dedicated to public service may prepare
themselves for careers in government service with
particular emphasis on the education of such
persons for careers in those areas of the Federal
Government that are concerned with international
relations and affairs;

(b) To establish or maintain scholarships or
fellowships, which will provide full, or partial
support to students admitted to such Graduate
School, whether such students are candidates for
degrees, special students, or part-time students;



(¢) To provide collateral and auxiliary services,

plans and programs in furtherance of the object and

purpose above set forth, including .but without

limitation, internship programs, plans for public

service assignments of faculty or administrative

personnel, mid-career study help, and programs for

foreign students or officials training.
(Id. at Exh. “4” (emphasis added).)

The Foundation' was organized as a non-profit, tax-exempt corporation under the

- requirements of section 501(c)(3) of the Internal Revenue Code (“IRC”). To obtain
certain tax advantages, Ms. Robertson sought a ruling from the Internal Revenue Service
- (“IRS”) conﬁrmihg the Foundation’s section 501(c)(3) status and the income tax and gift
tax -deductibility of her proposed gift. (Id. at Exh. “6”.) According to Defendants, in
seeking that ruling, Ms. Robertson’s attorney, Jack Myers (“Mr. Myers”), emphasized to
the Tax Rulings Division of the IRS that the gift to. the Foundation should qualify for
both income tax and gift tax deductions because the gift was ultimately “to or for the use
of [the] University”, and would be entirely under the University’s control. (1d. at Exh.

“3”, “7.) Mr. Myers further advised the IRS that Ms. Robertson would retain no control

over the Foundation, except the right to appoint a minority of the Foundation’s Trustees.

~{id: at Exh- 3%, 48%) In-fact; ‘in-amemorandum regarding' the-proposed gift; Wir. Myers— o

concluded, “[TThe gift is for the use of Princeton, not only because the principal and
income are payéble to Princeton ultimately, but also because Princeton, as the ultimate
beneficiary, has control over the property, has a voice in the manner in which property
shall be used, and upon dissolution will receive the property.” (Id. at Exh. “8)
- Defendants assert that this evidences that the University’s control over the Foundation

was a vital condition to issuing favorable income tax and gift tax rulings.



Defendants further ass'ertA that the University having control over the Foundation
was a necessary condition for the University to even accept the donaﬁon, as evidenced by
a May 1961 letter from then-Presidént of the University, Robert Goheen (“President
Gohéen”), to the IRS in support of Ms. Robertson’s ruling reﬁuest, and at the request of
the IRS. (Id. at Exh. “9”.) Specifically, President Goheen wrote, in pertinent part:

From the very inception, the prospective donor has fully
understood and agreed that the University must have the

 responsibility for the direction, maintenance and operation
of the School in all its aspects. . . . [N]o University could
plan so many permanent appointments to its faculty and
develop an expanded program of this magnitude unless
both policy control and continuous financial support for the
program were assured to it.

Thus, there is no question that the donor intends this gift to -
be for the sole use of Princeton University. Indeed the
Trustees of Princeton University would not have agreed to
accept this gift, and authorized this most important and
greatly expanded program of post-graduate instruction for
the public service, if they had not been advised and
believed that the University controlled the Foundation
through its majority representation.

(Ibid.) Thereafter, on May 26,1961, the IRS issued the requested income tax and gift tax

~tulings: (Id: at Exhi-“107.) - Subsequently; on May-29; 1961; Ms. Robertson caused— - ——

700,000 shares of A&P stock to be transferred to the .Rbbertson Foundation. (Id. at Exh.
“14”) |

In 1969, Congress amended the IRC to add section 509, which cl'ass'iﬁes section
501(c)(3) exempt organizations into two categories: - public charities and private
foundations. The public charities classification included a sub-classification known as

“supporting organizations”, which are defined as being “operated,A supervised, or



controlled by” another public charity, “supervised or controlled in connection with”
another pﬁblic charity, or “operated in connection with” another public charity. See
&C__ § 509(a)(3); Treas. Reg. § 1.509(a)-4(a). In a letter dated August 7, 1970, Mr.
Robértson indicated to Mr. Myers:

I feel very strongly that we should try to bring the
foundation under Section 509(a)(3). It seems to me entirely
clear that the foundation was organized and at all times
thereafter operated, exclusively for the benefit of, to
perform the functions of, or to carry out the purposes of one
or more colleges or universities (specifically and
exclusively Princeton University). Actually it is operated
and supervised by its Board of Directors but under the
charter and by-laws it can I think be shown that Princeton
at all times has and must have control of the Board of
Directors.

(Id. at Exh. “21.”.)

Subsequently, in and around late 1970, Mr. Robertson notified the IRS that the
F'ounda;cion should be classified as a “supporting organization” because:

» The Foundation is “operated exclusively for the benefit of Prir;ceton,”

* The Foundation is “controlled by Princeton,”

- ® The University’s requirement of “effective control of the Foundation” in order to

- “undertake the long term commitment ifivolved in the project™ was “agreedtoby

the donors,” and
* The Foundation is a public charity within the subcategory of “supportiﬁg
organizations, and not a private foundation.”
~ (Id. at Exh. “20"’.) On November 9, 1970, the IRS confirmed its acceptance of Mr.
Robertson’s designating the Foundation as a “supporting organization”. (Id. at Exh.

442257.)



Defendants éssert that the University’s control over the Foundation is established
through several prdvis?ons in the Foundation’s Certificate of Incorporation and By-laws.
Fof instance, Defendants note that the Univeréity is the only tax-exempt organization
named in the Foundation’s Certiﬁcate of Incorporation. (Id. at Exh. “4”)) Also, the
Certificate of Incorporation provivdes that in the event the Foundation is dissolved, “the
Board of Trustees shall distribute or transfer the property and funds of the corporation . . .
to Princeton University.” (Ibid.) The Foundation’s Certificate of Incorporation only
provides for the Foundation’s assets to be available to another beneficiary if the
-University loses its section 501(c)(3) tax emption. (Ibid.) Defendanté fufther assert that
the Foundation’s By-laws ensure that the University retains control over the Foundation’s
governing body by providing that the University maintain a majority of members on the
Foundation’s Board.  (Ibid.) Therefore, Defendants submit that the clear and
unambiguous languége of the Foundation’s Certificate of Incorporation, the Foundation’s
By-laws, and the circumstances surrounding the creation of the Foundation clearly
evidence that the University is the “sole beneﬁciary’; of the Foundation.

By contrast, Plaintiffs oppose Defendants’ application for summary judgment that

~Princetonris-and shall continue to be the sole beneficiary of the Robertson Foundationand -

entitled to designate four of its seven Trustees. Plaintiffs contend that nowhére in the
Foundation’s Certificate of Incorporation, the relevant evidence, or the applicable law
can the. University be considered the “sole beneﬁciary” of the Foundation. Plaintiffs
contend that the University is not the “sole beneficiary”, but rather is simply the agent or
instrument for carrying out the Foundation’s mission. Therefore, Plaintiffs submit that

the Univérsity is not a beneficiary at all, and can be replaced with another university or






































































































