SAUL EWING LLP
A Delaware LLP
750 College Road East, Suite 100
Princeton, New Jersey 08540
(609) 452-3100

WILLIAM ROBERTSON, ANNE R. SUPERIOR COURT OF NEW JERSEY

MEIER, KATHERINE ERNST, and : CHANCERY DIVISION: MERCER
ROBERT HALLIGAN, : COUNTY
Plaintiffs, DOCKET NO. C-99-02
v. CIVIL ACTION
PR]NCETON UNIVERSITY, .

SHIRLEY M. TILGHMAN, JOHN J F.
SHERRERD, PETER WENDELL and

STEPHEN OXMAN, : NOTICE OF MOTION FOR
' : PARTIAL SUMMARY JUDGMENT
Defendants, : REGARDING PRINCETON’S
: ADMITTED OVERCHARGES AND
And - . OFFSET DEFENSE

THE ROBERTSON F OUNDATION,

Nominal Defendant.

TO: LOWENSTEIN SANDLER, P.C.
Douglas Eakeley, Esquire
65 Livingston Avenue
Roseland, New Jersey 07068
Attorneys for the Defendants

PLEASE TAKE NOTICE that at a time and date to be set by the Court, the undersigned
attorneys for Plaintiffs William Robertson, Anne R. Meier, Katherine Ernst, and Robert Halligan
- (“Plaintiffs™), shall move beforev the Superior Court of New J ersey, Chancery Division, Mercer
County Courthouse, 209 S. Broad Street, Trenton, New Jersey 08650, for an Order granting

partial summary judgment regarding Princeton’s admitted overcharges and offset defense.
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PLEASE TAKE FURTHER NOTICE that in support of its motipn, Plaintiffs will rely
upon the accompanying Memorandum of Points and Authorities, Statement of Facts Not in
Dispute and the Cértiﬁcations of David Kistler and Seth J. Lapidow that are being submitted
herewith. A proposed form of Order is also enclosed. |

PLEASE TAKE FURTHER NOTICE this motion is being filed under seal pursuant to
the Confidentiality Order entered in this action.

PLEASE TAKE FURTHER NOTICE that oral argument is requested in the event the

SAUL EWING LIlP” ¢

A Delaware LLP

750 College Road East, Suite 100
Princeton, New Jersey 08540

motion is opposed.

&
SHARTSIS FRIESE LLP
One Maritime Plaza, 18® Floor
San Francisco, CA 94111

Attorneys for Plaintiffs
Dated: January 23, 2006
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CERTIFICATION OF SERVICE,

I certify that on this day I caused a copy of the within Notice of Motion, Memorandum
of Points and Authorities, Statement of Facts Not in Dispute, Certifications of David Kistler and

Seth J. Lapidow and proposed form of Order to be served upon the following counsel for

defendants via hand delivery:

Douglas Eakeley, Esquire
LOWENSTEIN SANDLER, P.C.
65 Livingston Avenue
Roseland, New Jersey 07068

Dated: January 23, 2006
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SAUL EWING LLP

A Delaware LLP _

750 College Road East, Suite 100
Princeton, New Jersey 08540
(609) 452-3100

WILLIAM ROBERTSON, ANNE R. : SUPERIOR COURT OF NEW JERSEY

MEIER, KATHERINE ERNST, and : CHANCERY DIVISION: MERCER
ROBERT HALLIGAN, P COUNTY
Plaintiffs, DOCKET NO. C-99-02
V. CIVIL ACTION
PRINCETON UNIVERSITY,

SHIRLEY M. TILGHMAN, JOHN J F.
SHERRERD, PETER WENDELL and  :
STEPHEN OXMAN, : PLAINTIFFS’ STATEMENT OF

: MATERIAL FACTS NOT IN DISPUTE
Defendants, : REGARDING PRINCETON’S
ADMITTED OVERCHARGES AND

And : OFFSET DEFENSE PURSUANT
: v TO RULE 4:46-2(a)
THE ROBERTSON F OUNDATION,
[REDACTED VERSION]
Nominal Defendant. :

Pursuant to Rule 4-46:2(a), Plaintiffs submit, based on the existing record and the

pleadings, that the following factual background is clearly established:

A, Princeton Controls The Foundation’s Spending

1. Princeton controls the Foundation’s spending, and has always controlled the
Foundation’s spending -- each year, Princeton calculates the amount it will .charge the
Foundation, through a process known as the “settlement.” All charges and credits to the
Foundation are calculated exclusively by Princeton employees. Wright Depo. II at 261 [DK-5 7].

2. Before this lawsuit was filed, Princeton simply reported the annual charges to the

Foundation Board almost a year after it had taken the money, and only in the most general terms.
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See, e.g., Ex. D1098: 4/10/01 Foundation Board Meeting Agenda and Tables [DK-28]. See
Memorandum of Points and Authorities in Support of Plaintiffs’ Motion for Partial Summary
Judgment (*“Plaintiffs’ Motion”), section IIL.C.3.

3. Indeed, no one other than Princeton employees even looks at the settlement.
Wright Depo. I at 98-99 [DK-57] (“Q. Does anyone who’s not paid by Princeton look at that
settlement? A. No.”).

4, Princeton employees (none of whom are officers or trustees of the Foundation)

calculate the settlement, then tell the Foundation’s “Assistant Treasurer” (who is an employee in

_ the Princeton Treasurer’s office) the results of their calculations. Wright Depo. IT at 261-62

[DK-57]. See also Gill Depo. at 17 [DK-43] (settlement is calculated by Steven Gill and Laurie
Burroughs, both employees of Princeton); Finney Depo. at 20-21 [DK-42] (settlement
calculations performed by Princeton employees, and approved by Princeton Treasurer and
Woodrow Wilson School Associate Dean).

5. The Assistant Treasurer then tranéfers money as directed from the Foundatien to
Princeton, without any prior disclosure to or approval by the Foundation Board. Wright Depo. IT
at 261-62 [DK-57].

B. Defendants Admit Overcharges, But Claim Offsets

6. One of Defendants’ expert witnesses, Bradley Massam, opined that the
Foundation had been overcharged in the amount of $14,879,410. Massam Report, Corrected
page 8 attached to 8/18/05 letter from Chris Paolella to Seth Lapidow [DK-36].

7. Mr. Massam testified as follows:

Q. Okay. So rounding up the total, the total revised was $14,879,410, so is it
your opinion that Princeton overcharged the Foundation by that much?

A. Yes, I believe, based on my work, that those amounts are overcharges.

Massam Depo. I at 157 (emphasis added) [DK-43]. See id. at 158 (testifying that these amounts

did not include other overcharges that Princeton has refunded to the Foundation).
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